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Notice  of  Proposed  Rule  Making 
The  Federal  Aviation  Administration 
is  considering  amending  Part  152  of  the 
Federal  Aviation  Regulations  by  imple¬ 
menting  section  30  of  the  Airport  and 
Airway  Development  Act  <49  U.S.C.  1730* 
to  assure  that  no  person  is  excluded  on 
the  grounds  of  race,  creed,  color,  na¬ 
tional  origin,  or  sex  from  participating 
in  any  project  for  airport  development, 
airport  master  planning,  or  aix’port  sys¬ 
tem  planning  conducted  with  funds  re¬ 
ceived  from  a  grant  made  under  that 
part.  This  proposal  also  would  require 
sponsors  of  projects  for  airport  develop¬ 
ment  to  take  affirmative  action  to  ensure 
that  minorities  and  minority  businesses 
have  a  fair  opportunity  to  participate  in 
employment,  in  leasing  opportunities, 
and  in  contractual  opportunities  which 
arise  in  connection  with  those  projects. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  this  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Persons  furnishing  comments  are  invited 
to  express  their  views  on  whether  the  re¬ 
quirements  of  proposed  Subpart  E  should 
be  made  retroactively  applicable  to  all 
grants  made  under  Part  152  between 
the  date  of  enactment  of  section  30 

•  July  12,  1976)  and  the  effective  date 
of  this  proposed  amendment  if  adopted. 
Communications  should  identify  the  reg¬ 
ulatory  docket  or  notice  number  and  be 
submitted  in  duplicate  to:  Federal  Avia¬ 
tion  Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket,  AGC- 
24,  800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591.  All  communica¬ 
tions  received  on  or  before  March  14, 
1977,  will  be  considered  by  the  Adminis¬ 
trator  before  taking  action  on  the  pro¬ 
posed  rule.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments  sub¬ 
mitted  will  be  available,  both  before  and 
after  the  closing  date  for  comments,  in 
the  Rules  Docket  for  examination  by 
interested  persons. 

Any  person  n;ay  obtain  a  copy  of 
this  notice  of  proposed  rule  making 

•  NPRM)  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public  In¬ 
formation  Center,  APA-430,  800  Inde¬ 
pendence  Avenue,  S.W.,  Washington, 
D.C.  20591,  or  by  calling  (202)426-8058. 
Communications  must  identify  the  no¬ 
tice  number  of  this  NPRM.  Persons  in¬ 
terested  in  being  placed  on  a  mailing  list 
for  future  NPRM's  should  also  request 
a  copy  of  Advisory  Circular  No.  11-2 
which  describes  the  application  proce¬ 
dure. 

The  Airport  and  Airways  Development 
Act  Amendments  of  1976  (1976  Amend¬ 
ments;  Pub.  L.  94-353)  added  a  new  sec¬ 
tion  30  to  the  Airport  and  Airway  De¬ 
velopment  Act  of  1970  (AADA;  Pub.  L. 
91-258).  That  section  reads  as  follows; 
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The  Secretary  shall  take  affirmative  action 
to  a&Bure  that  no  person  shall,  on  the  grounds 
of  race,  creed,  color,  national  origin,  or  sex, 
be  excluded  from  participating  in  any  activ¬ 
ity  conducted  with  funds  received  from  any 
grant  made  under  this  title.  The  Secretary 
shall  promulgate  such  rules  as  he  deems  nec¬ 
essary  to  carry  out  the  purposes  of  this  sec¬ 
tion  and  may  enforce  this  section,  and  any 
rules  promulgated  under  this  section, 
through  agency  and  department  provisions 
and  rules  which  shall  be  similar  to  those  es¬ 
tablished  and  in  effect  under  title  VI  of  the 
Civil  Rights  Act  of  1904.  The  provisions  of 
this  section  shall  be  considered  to  be  in  ad¬ 
dition  to  and  not  in  lieu  of  the  provisions  of 
title  VI  of  the  Civil  Rights  Act  of  1934. 

Section  1.47tf)il)  of  the  Regulations 
of  the  Office  of  the  Secretary  of  Trans¬ 
portation  provide,  in  pertinent  part,  that 
the  Federal  Aviation  Administrator  is 
delegated  authority  to  carry  out  the 
functions  vested  in  the  Secretaiy  by  the 
Airport  and  Airway  Development  Act  of 
1970,  except  sections  three  and  four 
thereof.  Accordingly,  the  authority  to 
implement  section  30  rests  with  the  Ad¬ 
ministrator  of  the  FAA. 

That  authority,  coupled  with  the  cur¬ 
rent  meaning  of  the  words  “affirmative 
action”  and  the  Congressional  intent  ex- 
pres.3ed  in  enacting  section  30,  provide 
the  basis  for  proposing  that  sponsors  re¬ 
ceiving  grants  for  airport  development 
projects  maintain  approved  affirmative 
action  plans  and  ensure  that  certain  of 
their  contractors,  subcontractors,  les¬ 
sees.  and  sublessees  maintain  those  plans. 
The  FAA  believes  that  the  guidelines  set 
forth  in  this  proposal  for  the  develop¬ 
ment  of  those  pains  would  assure  that 
minorities  and  minority  businesses  are 
afforded  full  and  equal  opportunity  with 
respect  to  employment,  contracting,  and 
leasing  of  concessions  on  the  sponsor’s 
airport. 

Part  152  of  the  Federal  Aviation  Regu¬ 
lations  sets  forth  the  policies  and  proce¬ 
dures  for  administering  the  Airport  Aid 
Program  for  airport  development  and 
planning  grant  projects  under  the  AADA. 
Applications  for  funds  for  those  pi'ojects 
are  filed  under  that  part.  Since  section 
30  of  the  AADA  relates  to  activities  con¬ 
ducted  with  funds  reecived  imder  the 
Airport  Aid  Program,  the  FAA  believes 
that  it  would  be  appropriate  to  include  in 
Part  152  any  regulations  promulgated 
under  the  authority  of  that  section. 
Therefore,  the  amendments  proposed 
herein  are  set  forth  in  a  new  Subpart  E 
to  Part  152. 

As  previoasly  noted,  the' pi'ovisions  of 
this  proposal  apply  to  sponsors,  and  to 
certain  of  their  employment,  contractual, 
and  leasing  practices.  With  regard  to  the 
phrase  “participating  in  any  activity 
conducted  with  funds  received  from  any 
grant  made  under  this  title”,  the  FAA 
believes  that  the  use  of  this  language  in 
section  30,  coupled  with  congressional 
intent,  warrants  coverage  of  sponsors  and 
provides  authority  for  requiring  sponsors 
to  monitor  certain  of  their  contractors 
and  subcontractors  that  participate  in 
projects  funded  under  Part  152. 

Section  30  specifies  that  its  provisions 
are  to  be  considered  in  addition  to,  rather 
than  in  lieu  of,  the  provisions  of  Title  VI 
of  the  Civil  Rights  Act  of  1964.  The  FAA 
believes  that  section  30  can  reasonably  be 
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viewed  as  an  effort  to  provide  minority 
businesses  with  an  opportunity,  beyond 
that  provided  by  Title  VI,  to  obtain  leases 
and  subleEises  on  the  sponsor’s  airport  to 
operate  concessions.  This  view  is  rein¬ 
forced  by  a  Congressional  intent  indicat¬ 
ing  support  of  equal  opportunity  for 
those  businesses.  Therefore,  this  proposal 
would  assure  that  minority  businesses 
have  a  fair  opportunity  to  lease  or  sub¬ 
lease  property  on  the  sponsor's  airport 
for  the  purpose  of  oncrcting  conces¬ 
sions. 

Section  152.155  of  tbi.,  notice  proposes 
that  a  grant  agreement  between  the  FA.-^ 
and  a  sponsor  for  airport  development, 
airport  master  planning,  or  airport  sys¬ 
tem  planning  contain  clauses  prohibiting 
the  sponsor  from  excluding  any  person 
from  participating  in  a  project,  and 
from  discriminating  against  any  busi¬ 
ness  organization  when  awarding"  con¬ 
tracts,  on  tlie  basis  of  race,  creed,  color, 
national  origin,  or  sex.  Under  that  sec¬ 
tion,  grant  agreements  for  airport  devel¬ 
opment  would  contain  additional  clauses 
including  those  prohibiting  discrimina¬ 
tion  in  employment  practices  and  in  the 
awarding  of  leases  for  the  operation  of 
concessions  on  the  airport.  Tlie  sponsor, 
in  turn,  would  be  required  to  assure  that 
similar  clauses  be  placed  in  the  leases  of 
its  lessees  and  sublessees  and  in  the  con¬ 
tracts  of  its  contractors  and  subcontrac¬ 
tors. 

Grant  agreements  for  airport  develop¬ 
ment  also  would  contain  nondiscrimina¬ 
tion  clauses  requiring  affirmative  action 
on  the  part  of  the  sponsor.  In  this  con¬ 
nection,  5  152.159  proposes  that  grants  to 
a  sponsor  for  airport  development  be 
conditioned  on  submission  by  the  spon¬ 
sor,  and  approval  by  the  Administrator, 
of  an  appropriate  affirmative  action 
plan.  That  section  also  would  condition 
the  award  of  certain  contracts,  subcon¬ 
tracts,  leases,  and  subleases  on  the  sub¬ 
mission  of  appropriate  affirmative  action 
plans  by  contractors,  subcontractors, 
lessees,  and  sublessees  for  approval  by 
the  sponsor.  Proposed  $  152.161  sots  forth 
in  detail  the  guidelines  for  developing  an 
appropriate  affirmative  action  plan. 

Proposed  §  152.163  would  require  the 
sponsor  of  a  project  for  airport  develop¬ 
ment  to  keep  records  and  reports,  as  re¬ 
quired  by  the  Administrator,  so  that  the 
latter  can  determine  compliance  with 
each  of  the  requirements  proposed  here¬ 
in,  including  the  requirement  to  imple¬ 
ment  and  maintain  an  approved  af¬ 
firmative  action  plan.  That  section  also 
would  require  the  sponsor  to  carry  out 
this  function  to  the  extent  necessary  to 
determine  compliance  by  certain  of  its 
contractors,  subcontractors,  lessees,  and 
sublessees. 

Since  section  30  authorizes  the  Secre¬ 
tary  to  enforce  any  rules  promulgated 
under  that_ section,  appropriate  enforce¬ 
ment  mechanisms  must  be  developed.  In 
this  connection,  it  should  be  noted  that, 
while  the  Administrator  caiTies  out  most 
of  the  functions  vested  in  the  Secretai'y 
by  the  AADA.  the  Secretary,  under  this 
proposal,  would  conduct  investigations 
and  implement  the  procedures  aimed  at 
effecting  compliance  coincident  with  his 
exercise  of  similar  fimctions  under  Title 
VI,  which  have  been  reserved  to  him. 
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Therefore,  under  §  152.165  of  the  pro¬ 
posal,  persons  who  believe  that  thdy  have 
been  subjected  to  discrimination  would 
be  authorized  to  file  tbeir  complaints  with 
the  Secretai-y.  Under  that  section,  the 
Secretary  would  make  appropriate  in¬ 
vestigations  to  determine  compliance,  or 
failure  to  comply,  with  any  requirement 
proposed  herein.  If  noncompliance  is 
found,  an  attempt  would  be  made  to  re¬ 
solve  matters  informally.  In  the  event 
that  informal  efforts  to  achieve  compli¬ 
ance  fail,  hearings  concerning  alleged 
violations  could  be  granted  as  provided  in 
5  152.169  of  this  proposal.  Remedies  for 
failure  to  correct  any  violations  would 
include  the  termination  of  further  fund¬ 
ing  under  Part  152  until  such  time  as 
compliance  is  achieved. 

These  amendments  are  proposed  under 
the  authority  of  section  30  of  the  Airport 
and  Airway  Development  Act  of  1970  (49 
U.S.C.  1730)  and  §  1.47(f)  (1)  of  the  Reg¬ 
ulations  of  the  Office  of  the  Secretai-y  of 
Transportation  (49  C.F.R.  1.47(f)(1)). 

PART  152— AIRPORT  AID  PROGRAM 
CONTENTS 

In  consideration  of  the  foi’egoing.  it 
is  proposed  to  amend  Part  152  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  By  amending  §  152.1  by  revising  the 
Introductory  paragraph,  and  by  adding 
a  new  paragraph  ( e) ,  to  read  as  follows : 

§  152.1  Applii'iibilitv. 

This  part  prescribes  the  policies  and 
procedures  for  administering  the  Airport 
Aid  Pi’ogram  for  airp>ort  development  and 
planning  grant  projects  under  the  Air¬ 
port  and  Airway  Development  Act  of  1970 
(Pub.  L.  91-258) ,  including  section  30  as 
added  by  the  Airport  and  Airway  De¬ 
velopment  Act  Amendments  of  1976  (49 
U.S.C.  1730). 

*  »  *  ♦  ♦ 

(e)  Subpart  E  prescribes  rules  and  pro¬ 
cedures  imder  section  30  of  the  AADA  to 
promote  nondiscrimination  in  the  Air¬ 
port  Aid  Program. 

2.  By  amending  §  152.7  by  revising 
paragraph  (a)(l)(i),  and  by  adding  a 
sentence  to  the  flush  paragraph  Imme¬ 
diately  following  paragraph  (a)(l)(iii), 
to  read  as  follows : 

§  152.7  Grant  of  funds;  f;<*neral  |Mtli«-ies. 

(a)  *  *  • 

(1)  •  *  * 

(i)  Any  grant  agreement  made  under 
the  Federal  Airport  Act  (49  U.S.C.  1101 
et  seq.)  or  the  Airport  and  Airway  De¬ 
velopment  Act  of  1970,  including  section 
30  as  added  by  the  Airport  and  Airway 
Development  Act  Amendments  of  1976 
(49  U.S.C.  1730) : 

*  ♦  *  ♦  * 

(  iii  )  *  *  * 

Denial  of  a  grant  of  funds  for  failure 
to  comply  with  the  assurances  required 
under  section  602  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-l),  and  §21.7 
of  the  regulations  of  the  Office  of  the 
Secretary  of  Transportation  (49  CPR 
Part  21) ,  is  determined  under  §  21. IS  and 
other  applicable  provisions  of  Part  21. 
Denial  of  a  grant  of  funds  for  failure  to 


comply  with  the  requirements  of  the  Air¬ 
port  and  Airway  Developm«it  Act,  in¬ 
cluding  section  30  as  added  by  the  Air¬ 
port  and  Airway  Devel(Hxnent  Act 
Amendments  of  1976  (49  U.S.C.  1730), 
and  Subpart  E  of  this  part,  is  determhied 
under  that  subiJart. 

*  •  «  •  • 

3.  By  adding  a  new  Subi^art  E  to  read 
as  follows : 

Subpart  E — Nondiscrimination  in  Airport 
Aid  Program 

§  1.52.1.51  .V|tpli('al>ilit> . 

General.  Tliis  subpart  prescribes  re¬ 
quirements  that  apply  to  a  sponsor  that 
conducts  a  project  for  ahpwrt  develop¬ 
ment.  airport  master  planning,  or  airport 
system  planning  with  funds  received 
from  a  gi-ant  made  under  this  part.  How¬ 
ever,  if  an  action  may  be  brought  against 
a  sponsor  under  Part  21  of  the  Regula¬ 
tions  of  the  Office  of  the  Secretary  of 
Transpoi*tation  U9  C.R.F.  21),  that  ac- 
action  may  be  brought  against  the 
sponsor  under  this  subpart. 

§  152.153  DtTiiiition>. 

As  used  in  this  subpart — 

(a)  “Administrator”  means  the  Fed¬ 
eral  Aviation  Administrator  or  his  au¬ 
thorized  repx-esentative  within  the  FAA; 

.  (b>  “Affirmative  Action  Plan”  means 
a  .set  of  specific  and  result  oriented  pro¬ 
cedures  to  which  a  sponsor  and  its  les¬ 
sees,  sublessees,  contractors,  and  subcon¬ 
tractors  commit  themselves  to  achieve 
equal  opportunity  for  minorities  and  mi¬ 
nority  businesses: 

(c>  “Airport  development”  means — 

(1)  Any  work  involved  in  construct¬ 
ing,  improvmg,  or  reF>airing  a  public  air¬ 
port  or  portion  thereof,  including  the  re¬ 
moval,  lowering,  relocation,  and  marking 
and  lighting  of  airport  hazards,  and  in¬ 
cluding  navigation  aids  used  by  aircraft 
landing  at,  or  taki^  off  from,  a  public 
airport,  and  including  safety  equipment 
required  b>-  rule  or  regulation  for  certi¬ 
fication  of  the  airport  under  section  612 
of  the  Federal  Aviation  Act  of  1958,  and 
security  equipment  required  of  the  spon¬ 
sor  by  the  l^cretary  by  rule  or  regula¬ 
tion  for  the  safety  and  security  of  per¬ 
sons  and  property  on  the  airport,  and 
including  snow  removal  equitnnent,  and 
including  the  purchase  of  noise  suppress¬ 
ing  equipment,  the  construction  of  physi¬ 
cal  barriers,  and  landscaping  for  the 
purpose  of  diminishing  the  effect  of  air¬ 
craft  noise  on  any  area  adjacent  to  a 
public  airport: 

(2)  Any  acquisition  of  land  or  of  any 
interest  therein,  or  of  any  easement 
through  or  other  interest  in  airspace,  in¬ 
cluding  land  for  future  airport  develop¬ 
ment,  which  is  necessary  to  permit  any 
such  work  or  to  remove  or  mitigate  or 
prevent  or  limit  the  establishment  of, 
airport  hazards;  and 

(3)  Any  acquisition  of  land  or  of  any 
interest  therein  necessary  to  insure  that 
such  land  is  used  only  for  purposes  which 
are  compatible  with  the  noise  levels  of 
the  op^ation  of  a  public  airport: 

(d)  “Airport  master  planning”  means 
the  development  for  planning  purposes 


of  information  and  guidance  to  deter¬ 
mine  the  extent,  type,  and  nature  of  de¬ 
velopment  needed  at  a  specific  airpoii;. 
and  it  may  include  the  pr^xaration  of  an 
airport  layout  plan  and  feasibility  stud¬ 
ies,  including  the  potential  use  and 
development  of  land  surrounding  an 
actual  or  potential  ahpmt  site,  and  the 
conduct  of  such  other  studies,  surveys, 
and  planning  actions  as  may  be  neces¬ 
sary  to  determine  the  short-  interme¬ 
diate-,  and  long-range  aeronautical  de¬ 
mands  required  to  be  met  by  a  particular 
airport  as  a  part  of  a  system  of  airports: 

(e)  “Airport  syst«n  planning”  means 
the  develoiwnent  for  planning  purposes 
of  information  and  guidance  to  deter¬ 
mine  the  extent,  type,  nature,  location, 
and  timing  of  airport  development 
needed  in  a  specific  area  to  establish  a 
viable  and  balanced  system  of  public 
airports,  and  it  includes  identification  of 
the  specific  aeronautical  role  of  each  ah- 
port  withhi  the  system,  development  of 
estimates  of  system-wide  development 
costs,  and  the  conduct  of  such  studies, 
suiweys,  and  other  planning  action  as 
may  be  necessarj’  to  deteimine  the 
short-,  mtermediate-,  and  long-range 
aeronautical  demands  requhed  to  be  met 
by  a  particular  system  of  airports; 

(f)  “Contractor”  means  an  individual, 
organization,  or  entity  that  participates, 
through  contractual  arrangements  with 
a  sponsor,  in  a  project  for  airport  de¬ 
velopment.  airport  master  planning,  or 
airport  system  planning  funded  under 
tliis  part: 

(g)  “Department”  means  the  Depart¬ 
ment  of  Transportation; 

(h)  “FAA”  means  the  Federal  Aviation 
Administration: 

(i)  “Grant”  means  Federal  financial 
assistance  in  the  form  of  funds  provided 
to  a  sponsor  under  this  part ; 

(j)  “Lessee”  means  a  person  that 
leases  or  is  negotiating  to  lease  property 
from  a  sponsor  on  the  sponsor’s  airport 
for  the  purpose  of  operating  a  concession, 
but  does  not  include  a  person  conducting 
an  operation  related  solely  to  the  car¬ 
riage  by  aircraft  of  persons  or  property 
for  compensation  or  hire; 

(k)  “Minority”  means  a  person  who 
is — 

(l)  Black  and  not  of  Hispanic  origin 
(a  person  having  origins  in  any  of  the 
black  racial  groups  of  Africa) ; 

(2)  Hispanic  (a  person  of  Mexican. 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race) : 

(3)  Asian  or  Pacific  Islander  (a  person 
having  origins  in  any  of  the  original  peo¬ 
ples  of  the  Par  East,  Southeast  Asia,  the 
Indian  Subcontinent,  or  the  Pacific  Is¬ 
lands,  including  persons  having  origins 
in  China,  Japan.  Korea,  the  Philippine 
Islands,  and  Samoa) ;  and 

(4)  American  Indian  or  Alaskan  Na¬ 
tive  (a  person  having  origins  in  any  of 
the  original  peoples  of  North  America 
and  maintaining  cultural  identification 
through  tribal  affiliation  or  community 
recognition) . 

These  regulations  are  also  applicable 
to  women  as  an  additional,  separate,  and 
distinct,  covered  group. 
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(l)  “Minority  business”  means  a  busi¬ 
ness  that  Is  owned  by,  or  is  controlled  by, 
a  minority  person  or  persons  or  other 
persons  whose  social  or  economic  dis¬ 
advantage  arises  by  reason  of  race,  creed, 
color,  national  origin  or  sex; 

(m)  “Secretary”  means  the  Secretary 
of  Transportation  or  his  authorized  rep¬ 
resentative  within  the  Department  of 
Transportation; 

(n)  “Sponsor”  means  any  public 
agency  that,  either  individually  or  jointly 
with  one  or  more  other  public  agencies, 
submits  to  the  Administrator,  in  accord¬ 
ance  with  this  part,  an  application  for 
financial  assistance,  or  that  conducts  a 
project  for  airport  development,  airport 
master  planning,  or  airport  system 
planning  with  fimds  received  from  a 
grant  made  under  this  part; 

(o)  “Subcontractor”  means  an  indi¬ 
vidual,  oi*ganization,  or  entity,  that  par¬ 
ticipates,  through  contractual  arrange¬ 
ments  with  a  prime  contractor,  in  a  proj¬ 
ect  for  airport  development,  airport  mas¬ 
ter  planning,  or  airport  system  planning 
funded  imder  this  part;  and 

(p)  “Sublessee”  means  a  person  that 
leases  or  is  negotiating  to  lease  property 
from  a  sponsor’s  lessee  on  the  sponsor’s 
airport  for  the  piurpose  of  operating  a 
concession,  but  does  not  include  a  per¬ 
son  conducting  an  operation  related 
solely  to  the  carriage  by  aircraft  of  per¬ 
sons  or  pixyperty  for  compensation  or 
hire. 

§  152.153  Nondisrriininatioii  riausos. 

(a)  Each  grant  agreement  made  under 
this  part  for  airport  development,  airport 
master  planning,  or  airport  system 
planning  shall  contain  the  following 
clauses: 

(1)  The  sponsor  agrees  not  to  exclude 
any  person  from  participating  in  a  proj¬ 
ect  for  airport  development,  airport  mas¬ 
ter  planning,  or  airport  system  planning, 
fimded  under  this  agreement,  on  the 
grounds  of  race,  creed,  color,  national 
origin,  or  sex. 

(2)  The  sponsor  agrees  not  to  discrimi¬ 
nate  against  any  business  organization 
in  the  award  of  any  contract,  in  connec¬ 
tion  with  a  project  for  airport  develop¬ 
ment,  airport  master  planning,  or  air¬ 
port  system  planning,  fimded  under  this 
agreement,  because  of  the  race,  creed, 
color,  national  origin,  or  sex  of  the  em¬ 
ployees,  managers,  or  o^^^lers  of  that  or¬ 
ganization. 

(b)  Each  grant  agreement  made  under 
this  part  for  airport  development  shall 
contain  the  following  clauses  in  addition 
to  those  specified  in  paragraph  (a)  of 
this  section: 

(1)  The  sponsor  agrees  to  take  affirm¬ 
ative  action  to  ensure  that  ail  business 
organizations  are  permitted  to  compete 
for,  and  are  considered  for,  the  award  of 
contracts,  arising  in  connection  with  the 
project  funded  under  this  agreement, 
without  regard  to  race,  creed,  color,  na¬ 
tional  origin,  or  sex. 

(2)  The  sponsor  agrees  not  to  discrim¬ 
inate  against  any  employee  or  applicant 
for  emplosmient  because  of  the  race, 
creed,  color,  national  origin,  or  sex,  of 
that  employee  or  applicant  and  agrees  to 
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take  affirmative  action  to  ensure  that 
applicants  for  employment  are  consid¬ 
ered  for  employment  and  that  employees 
are  treated  during  employment  without 
regard  to  race,  creed,  color,  national  ori¬ 
gin,  or  sex. 

(3)  The  sponsor  agrees  not  to  dis¬ 
criminate  against  any  business  orga¬ 
nization  in  the  award  of  any  lease  for 
the  operation  of  a  concession  on  its  air¬ 
port,  because  of  the  race,  creed,  color, 
national  origin,  or  sex  of  the  employees, 
managers,  or  owners  of  that  organiza¬ 
tion. 

(4)  The  sponsor  agrees  to  post  in  con¬ 
spicuous  places,  available  to  its  employ¬ 
ees  and  applicants  for  employment,  no¬ 
tices  provided  by  the  Administrator  that 
describe  the  provisions  of  §  152.155  of 
the  Federal  Aviation  Regulations. 

(5)  The  sponsor  agrees  to  furnish  the 
Administrator  wdth  the  information  and 
reports  requu’ed  by  §  152.163  of  the  Fed¬ 
eral  Aviation  Regulations  and  to  provide 
the  Administrator  with  access  to  its 
books,  records,  and  accounts,  to  deter¬ 
mine  compliance  with  that  section. 

(6)  The  sponsor  agrees  not  to  enter 
into  any  contract  or  contract  modifica¬ 
tion  for  construction,  for  the  furnishing 
of  supplies  or  services,  or  for  the  use  of 
real  or  personal  property  (including 
lease  arrangements)  with  a  contractor 
that  has  not  met  the  requirements  of 
this  subpart. 

(7)  The  sponsor  agrees  to  state,  m 
each  advertisement  for  employees,  and 
in  each  solicitation  for  services  or 
materials  from  business  organizations 
placed  by  it  or  on  its  behalf,  that  all 
applicants  for  emplosunent  wfil  receive 
consideration  for  emplo:pient,  and  all 
business  organizations  will  receive  con¬ 
sideration  for  an  award  of  a  contract, 
without  regard  to  race,  creed,  color,  na¬ 
tional  oiigin,  or  sex, 

(8)  The  sponsor  agrees  to  send  to  each 
labor  organization  or  representative  of 
workers  with  which  it  has  a  collective 
bargaining  agreement,  contract,  or  un¬ 
derstanding,  a  notice  to  be  provided  by 
the  Administrator  setting  forth  the  spon¬ 
sor’s  commitments  under  Subpart  E  of 
Part  152  of  the  Federal  Aviation  Regula¬ 
tions,  and  the  sponsor  agrees  to  post 
copies  of  that  notice  in  conspicuous 
places  available  to  employees  and  appli¬ 
cants  for  employment. 

(9)  The  sponsor  agrees  that  it  will  not, 
on  grounds  of  race,  creed,  color,  national 
origin,  or  sex,  either  directly  or  through 
contractual,  leasing,  or  other  arrange¬ 
ments — 

(i)  Deny  a  person  any  service  or  other 
benefit; 

(ii)  Provide  any  service  or  other  bene¬ 
fit,  which  is  different,  or  provide  it  in  a 
different  manner,  from  that  provided  to 
others; 

(iii)  Subject  a  person  to  segregation 
or  separate  treatment  in  any  matter  re¬ 
lated  to  his  receipt  of  any  service,  or 
other  benefit; 

(iv)  Restrict  a  person  in  any  way  in 
the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving  any 
service  or  other  benefit; 


(v),Deny  a  person  an  opportimity  to 
participate  in  the  project  or  provide  op¬ 
portunities  to  some  that  are  different 
than  those  afforded  others; 

(Vi)  Utilize  criteria  or  methods  of  ad¬ 
ministration  that  have  the  effect  of  sub¬ 
jecting  persons  to  discrimination  or  that 
have  the  effect  of  defeating  or  substan¬ 
tially  impairing  accomplishment  of  the 
objectives  of  this  subpart;  and 

(vii)  Select  sites  or  locations  for  facili¬ 
ties  with  the  purpose  of  excluding  per¬ 
sons  from,  denying  them  the  benefits  of, 
or  subjecting  them  to  discrimination  or 
with  the  purpose  or  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  this  subpart. 

(c)  The  spionsor  of  a  project  for  air¬ 
port  develomnent  shall  ensure  that  the 
clauses  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section  are  included,  if  ap¬ 
plicable,  in  the  leases  of  its  lessees  and 
sublessees  and  in  the  contracts  of  its 
contractors  and  subcontractors,  and  the 
sponsor  of  a  project  for  aiiport  master 
planning  or  airport  system  planning 
shall  ensure  that  the  clauses  set  forth  in 
paragraph  (a)  of  this  section  are  in¬ 
cluded  in  the  contracts  of  its  contrac¬ 
tors  and  subcontractors.  However  in 
those  leases  and  contracts,  the  words 
“lessee”,  “sublessee”,  “contractor”,  or 
“subcontractor”  shall  be  substituted  for 
the  word  “sponsor”,  as  appropriate.  The 
woi*ds  “lease”,  “sublease”,  “contract”,  or 
“subcontract”,  shall  be  substituted  for 
the  word  “agreement”,  as  appropriate, 
and  the  word  ‘sponsor”  shall  be  substi¬ 
tuted  for  the  word  “Administrator”,  as 
appropriate. 

(d)  The  sponsor  of  a  project  for  air¬ 
port  development  ^lall  take  any  action 
necessary  to  monitor  its  activities,  those 
of  its  lessees  and  sublessees,  and  those 
of  its  contractors  and  subcontractors,  to 
carry  out  affirmatively  the  purposes  of 
this  section,  and  shall  implement  the 
affirmative  action  plan  approved  by  the 
Administrator  under  §  152.159  of  this 
part. 

(e)  The  sponsor  of  a  project  for  air¬ 
port  development  shall  carry  out  anj* 
lawful  sanctions  and  penalties  against 
its  lessees,  sublessees,  contractors,  and 
subconti-actors,  as  may  be  necessary  to 
assure  compliance  with  the  requirements 
of  this  subpart.  The  sponsor  of  a  project 
for  airport  master  planning  or  airport 
system  planning  shall  carry  out  any  law¬ 
ful  sanctions  and  penalties  against  its 
contractors  and  subcontractors,  as  may 
be  necessary  to  assure  compliance  with 
the  applicable  requirements  of  this  sub¬ 
part. 

§  1.52.1.57  .Afl’iriiialivc  aclioii  plan;  gen¬ 
eral. 

The  sponsor  of  a  project  for  airport 
development  shall — 

(a)  Develop  and  maintain  an  affirma¬ 
tive  action  plan  to  ensure  that  persons 
and  businesses  are  not  discriminated 
against  because  of  race,  creed,  color,  na- 
ticmal  origin,  or  sex; 

(b)  Ensure  that  minorities  and  minor¬ 
ity  businesses  are  afforded  equal  oppor¬ 
tunity  with  respect  to  employment,  con¬ 
tractual,  and  leasing  opportunities  on  its 
airport;  and 
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(c)  Ensure  that  its  lessees.  suUessees, 
contractors,  and  subcontractors  comply 
with  the  requirements  (rf — 

(1)  Paragraph  (a)  of  this  section,  if 
compliance  is  required  under  S  152.159 

(b)  or  (c)  of  this  part;  and 

(2)  Paragraph  (b)  of  this  section. 

§  152.159  Development  and  snbmiMion 
of  ilffimiaUve  action  {dan. 

(a)  Each  application  for  a  grant  im- 
der  this  part  for  airport  developm^t 
shall,  as  a  condition  to  its  approval  and 
the  award  of  any  grant  imder  the  appli¬ 
cation,  contain  or  be  accompanied  by  the 
sponsor^  afBrmative  action  plan  for  re¬ 
view  by  and  approval  of  the  Adminis¬ 
trator. 

(b)  As  a  condition  to  an  award  of  a 
ctmtract  or  subcontract  in  connection 
with  a  project  for  airport  development, 
the  sponsor  shall  require  contractors  and 
subcontractors,  that  will  use  not  less 
than  15  employees  and  enter  into  a  con¬ 
tract  or  subcontract  of  not  less  than 
$10,000,  to  develop  a  written  affirmative 
action  plan  for  review  and  approval  by 
the  sponsor  for  the  project  to  be 
conducted. 

(c)  As  a  condition  to  an^  award  of  a 
lease  or  sublease  to  operate  a  concession 
on  its  airport,  the  sponsor  of  a  project 
for  airport  development  shall  require 
lessees  and  sublessees,  expected  to  use 
not  less  than  10  employees  and  to  have 
gross  receipts  of  not  less  than  $250,000 
within  the  first  calendar  year  after  the 
lease  or  sublease  is  made,  to  develoo  a 
written  affirmative  action  plan  for  review 
and  approval  by  the  sponsor. 

(d)  The  sponsor  shall  ensure  that  a 
lessee  or  sublessee  complies  with  the  re- 
qulr«nent  of  paragraph  (c)  of  this  sec¬ 
tion  if  that  lessee  or  sublessee  uses  not 
less  than  10  employees  and  has  gross 
receipts  of  not  less  than  $250,000  diulng 
any  calendar  year  of  the  lease  or  sub¬ 
lease. 

(e)  An  affirmative  action  plan  ap¬ 
proved  under  paragraph  (a) ,  (b) ,  (c) ,  or 

(d)  of  this  section  shall  be  updated  not 
less  than  once  within  each  12  calendar 
month  period  after  the  date  of  its  ap¬ 
proval  and  shall  be  maintained  for  re¬ 
view  by  the  Administrator  or  by  the 
sponsor,  as  appropriate. 

(f)  Positive  efforts  shall  be  made  by 
the  sponsor  of  a  project  for  airport  de¬ 
velopment  to  use  small  business  and 
minority-owned  business  soiirces  of  sup¬ 
plies  and  services,  and  those  efforts  shall 
allow  those  sources  the  maximum  feasi¬ 
ble  opportunity  to  compete  for  leases  and 
subleases  to  cerate  concessions  on  the 
sponsor's  airport,  and  for  contracts  and 
subcontracts  arising  in  connection  with 
projects  for  airport  develc^ment.  The 
sponsor  shall  ensure  that  its  contractors, 
subcontractors,  lessees,  and  sublessees 
comply  with  the  applic^e  requirements 
of  this  paragrsq>h. 

§  152.161  Affirmative  action  plan:  con¬ 
tents. 

(a)  Each  affirmative  acticm  plan  sub¬ 
mitted  imder  9  152.159(a)  of  this  part 
shall; 
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(1)  Include  a  table  of  job  classifica¬ 
tions  of  the  sptmsor’s  airpcurt  manage- 
mmt  and  work  force,  including  job  titles, 
prerequisite  qualifications,  principal 
duties,  and  rates  of  pay; 

(2)  Include  the  persimnel  of  the  spon¬ 
sor’s  airport  management  and  work  force 
and  an  evaluation  of  utilization  of  mi¬ 
norities,  including: 

(1)  Analysis  of  minority  representa¬ 
tion  in  all  job  categories; 

(ii)  A  comparison  of  ^e  percentage  of 
minorities  in  the  total  work  force  in  the 
minority  representation  with  the  per¬ 
centage  of  minorities  in  the  total  work 
force  in  the  area  of  operations; 
area  of  operations; 

(ill)  An  analysis  of  the  general  avail¬ 
ability  of  minorities  having  requisite 
skills  in  the  immediate  labor  area; 

(iv)  An  analysis  of  minorities  having 
requisite  skills  in  an  area  in  which  the 
sponsor  can  reasonably  recruit; 

(V)  An  analysis  of  hiring  practices  for 
the  past  calendar  year,  including  recruit¬ 
ment  sources  and  testing,  to  determine 
whether  equal  employment  opportimity 
is  being  afforded  in  all  job  categories; 
and 

(Vi)  An  analysis  of  upgrading,  trans¬ 
fer,  and  pr(Hnotion  practices  for  the  past 
calendar  year  to  determine  whether 
equal  employment  opportunity  is  being 
afforded ; 

(3)  Set  forth  in  detail  a  plan  to  en¬ 
sure  that  minorities  with  requisite  skills 
have  equal  opportunity  to  participate  in 
employment  in  proportion  to  their  avail¬ 
ability  in  the  immediate  area  or  in  the 
area  of  reasonable  recruitment,  and  that 
minorities  have  an  equal  opportimity  for 
prcmotion  and  upgrading; 

(4)  Establish  specific  goals  and  time¬ 
tables  to  utilize  minority  employees  in 
the  proportion  specified  in  paragraph 
(a)  (3)  of  this  section,  if  there  has  been 
a  prior  underutilization  of  minority  em¬ 
ployees; 

(5)  Contain  a  review  of  the  procure¬ 
ment  or  leasing  practices  of  the  sponsor, 
for  the  calendar  year  preceding  the  date 
of  submission  of  the  affirmative  action 
plan  and  an  evaluation  of  the  use  of  mi¬ 
nority  business  in  its  procurement  or 
leasing  activities;  including: 

(1)  An  analsisis  of  awards  of  contracts 
or  leases  to  minority  businesses  during 
the  preceding  calendar  year  describing 
the  nature  of  the  premises  leased  or  the 
goods  and  services  purchased  and  the 
dollar  amount  involved;  and 

(ii)  A  comparison  of  the  percentage 
of  awards  of  c(mtracts  or  leases  to  minor¬ 
ity  businesses  (by  number  of  contracts 
or  leases  and  by  total  dollar  amount  in¬ 
volved)  with  the 'total  procurement  or 
leasing  activity  of  the  sponsor  for  the 
preceding  calendsu-  year; 

(6)  Set  forth  in  detail  the  sponsor’s 
plan  to  ensure  that  minority  businesses 
are  afforded  an  equal  opportunity  to  do 
business  with  the  sponsor  both  in  terms 
of  the  number  of  conti^ts,  subcontracts, 
leases  or  suUeases,  and  the  dollar 
amount  involved,  for  the  duraticm  of  the 
project  and  specific  actions  to  be  taken 
to: 
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(i)  Designate  a  liaison  officer  who  will 
administer  the  minority  business  pro¬ 
gram; 

(ii)  Provide  for  adequate  and  timely 
consideration  of  the  availability  and  po¬ 
tential  of  minority  businesses  in  all  pro¬ 
curement  or  leasing  decisions; 

(iii)  Assure  that  minority  businesses 
will  have  an  equitable  opportunity  to 
compete  for  contracts  or  leases  by  ar¬ 
ranging,  as  applicable,  solicitation  time 
for  the  preparation  of  bids,  quantities, 
specifications,  and  delivery  schedules  to 
facilitate  the  participation  of  minority 
businesses,  and,  to  the  extent  practica¬ 
ble,  by  assisting  minority  businesses  that 
are  potential  contractors  or  lessees  in 
preparing  bid  materials  and  in  obtaining 
and  maintaining  suitable  bonding  cover¬ 
age; 

(iv)  Maintain  records  showing  that 
the  policies  set  forth  in  this  subpart  are 
being  complied  with; 

(v)  Submit  quarterly  reports  of  any 
records  required  by  this  subpart  in  such 
form  and  manner  as  the  Administrator 
may  prescribe:  and 

(vi)  Where  appropriate,  establish  spe¬ 
cific  goals  and  timetables  to  utilize  mi¬ 
nority  businesses  in  the  performance  of 
contracts,  subcontracts,  leases,  or  sub¬ 
leases  awarded; 

(7)  Set  forth  in  detail  the  methods  by 
which  the  sponsor  will  implement  and 
maintain  the  plan  it  submits; 

(8)  Include  details  of  proposed  con¬ 
tracts,  subcontracts,  leases  and  sub¬ 
leases,  including,  as  applicable,  a  descrip¬ 
tion  of  the  services  or  products  that  will 
be  sought,  estimated  quantities,  the  loca¬ 
tion  where  the  services  are  to  be  pro¬ 
vided,  the  manner  in  which  proposals 
will  be  solicited  (e.g.,  cost  plus  fixed  fee, 
fixed  price),  and  the  manner  in  which 
contracts  or  leases  will  be  awarded  (e.g. 
competitive  or  sole  source) ;  and 

(9)  Give  details,  as  applicable,  regard¬ 
ing  bidding  procedures  and  information 
regarding  other  qualifications  for  doing 
business  with  a  contractor,  subcontrac¬ 
tor,  lessee,  or  sublessee. 

(b)  The  sponsor  may  not  approve  an 
affirmative  action  plan  submitted  under 
9  152.159  (b)  (M*  (c)  of  this  part  unless 
that  plan  includes  the  information  speci¬ 
fied  in  paragraph  (a)(l)-(9)  of  this 
section. 

§  152.163  Records  and  reports. 

(a)  Each  sponsor  of  a  project  for  air¬ 
port  development  shall: 

(1)  Keep  records  and  submit  reports 
at  times  determined  by  the  Administra¬ 
tor  and  containing  the  information 
specified  by  the  Administrator,  to  enable 
him  to  ascertain  if  the  sponsor  has  com¬ 
plied,  or  is  complying,  with  the  require¬ 
ments  of  this  subpart,  and  those  reports 
shall  show,  with  regard  to  the  project — 

(i)  Procedures  which  have  been 
adopted  to  comply  with  the  policies  set 
forth  in  this  subpart,  including  the  es¬ 
tablishment  of  a  source  list  of  minority 
businesses; 

(ii)  Specific  efforts  to  identify  and 
award  contracts,  subcontracts,  leases, 
and  subleases  to  minority  businesses; 
and 
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(iii)  Awards  to  minority  businesses; 

(2)  Permit  access  by  the  Administra¬ 
tor  during  normal  business  hours  to 
books,  records,  accounts,  and  other 
sources  of  information,  and  to  its  facili¬ 
ties  as  may,  in  the  opinion  of  the  Admin¬ 
istrator,  be  necessary  to  ascertain  com¬ 
pliance  with  this  subpart;  and 

(3)  Make  available  to  its  contractors, 
subcontractors,  lessees,  sublessees,  and 
other  interested  persons,  information  re¬ 
garding  the  requirements  of  this  subpart 
and  the  applicability  of  this  subpart  to 
the  project,  and  that  information  shall 
be  made  available  in  a  manner  specified 
by  the  Administrator  to  inform  those  per¬ 
sons  of  the  protections  against  discrim¬ 
ination  assured  them  by  this  subpart. 

(b)  The  sponsor  shall  ensiu'e  that  its 
contractors,  subcontractors,  lessees,  and 
sublessees  comply  with  the  requirements 
of  paragraphs  (a)  (l)-(3)  of  this  section, 
and  the  sponsor  shall  carry  out  the  func¬ 
tions  specified  in  that  paragraph  to  en¬ 
sure  their  compliance. 

§  152.165  Compliance  reviews  and  con¬ 
duct  of  investigation. 

(a)  Periodic  compliance  reviews.  The 
Administrator  from  time  to  time  reviews 
the  practices  of  sponsors  to  determine  if 
they  are  complying  with  this  subpart. 

(b)  Complaints.  Any  person  who  be¬ 
lieves  himself  to  be  subjected  to  discrim¬ 
ination  prohibited  by  this  subpart  may 
file  with  the  Secretary  a  written  com¬ 
plaint.  A  complaint  must  be  filed  not 
later  than  180  days  after  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  the  Secretary. 

(c)  Investigations.  The  Secretary 
makes  a  prompt  investigation  whenever 
a  compliance  review,  report,  complaint, 
or  any  other  information  indicates  a 
possible  failure  to  comply  with  this  sub¬ 
part.  The  investigation  includes,  where 
appropriate,  a  review  of  the  pertinent 
practices  and  policies  of  the  sponsor,  the 
circumstances  under  which  the  possible 
noncompliance  with  this  subpart  oc¬ 
curred,  and  other  factors  relevant  to  a 
determination  of  whether  the  sponsor 
has  failed  to  comply  with  this  subpart. 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  vmder  paragraph  (c)  of 
this  section  indicates  a  failure  to  comply 
with  this  subpart,  the  Secretarv  so  in¬ 
forms  the  sponsor  and  the  matter  will 
be  resolved  by  informal  means  if  pos¬ 
sible.  If  it  has  been  determined  that  the 
matter  cannot  be  resolved  by  informal 
means,  action  will  be  taken  as  provided 
for  in  §  152.167  of  this  part. 

(2)  If  an  investigation  does  not  war¬ 
rant  action  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  so  informs 
the  sponsor  and  the  complainant,  if  any, 
in  writing. 

(e)  Intimidatory  or  retaliatory  acts 
prohibited.  No  sponsor  or  other  person 
shall  intimidate,  threaten,  coerce,  or  dis¬ 
criminate  against  any  Individual  for  the 
purpose  of  interfering  with  any  right  or 
pri^ege  secured  by  this  subpart,  or  be¬ 
cause  he  has  made  a  complaint,  testified, 
assisted,  or  participated  in  any  manner 
in  an  investigation,  proceeding,  or  hear¬ 
ing  luider  this  subpart.  The  identity  of 
complainants  shall  be  kept  confidential 


except  to  the  extent  necessary  to  carry 
out  the  purposes  of  this  subpart,  in¬ 
cluding  the  conduct  of  any  investigation, 
hearing,  or  judicial  proceeding  arising 
thereunder. 

§  152.167  Prpcedures  for  effecting  com¬ 
pliance. 

(a)  General.  If  a  sponsor  is  not  com¬ 
plying  with  a  requirement  of  this  sub¬ 
part,  and  if  the  noncompliance  cannot 
be  corrected  by  informal  means,  the' 
Secretary  may  take  any  or  all  of  the 
following  actions: 

(1)  He  may  terminate  Federal  fund¬ 
ing. 

(2)  He  may  refer  the  matter  to  the 
Department  of  Justice  with  a  recom¬ 
mendation  that  appropriate  proceedings 
be  brought  to  enforce  any  rights  of  the 
United  States  under  any  law  of  the 
United  States  or  under  any  agreement 
made  under  this  part. 

(3)  He  may  recommend  that  an  appro¬ 
priate  proceeding  be  brought  imder  State 
or  local  law. 

(4)  He  may  pursue  any  other  means 
authorized  by  law. 

(b)  Noncompliance  with  subpart.  If  a 
sponsor  refuses  to  comply  or  continues 
in  noncompliance,  with  a  requirement 
imposed  by  this  subpart.  Federal  fimd- 
ing  may  be  terminated  in  accordance 
with  the  procedures  of  paragraph  (c)  of 
this  section. 

(c)  Termination  or  refusal  to  grant  or 
to  continue  Federal  funding.  No  order 
suspending,  terminating,  or  refusing  to 
continue  Federal  funding  shall  become 
effective  until: 

(1)  The  Secretary  has  advised  the 
sponsor  of  its  failure  to  comply  with  this 
subpart  and  has  determined  that  com¬ 
pliance  cannot  be  secured  by  voluntary 
means; 

(2)  There  has  been  an  express  finding 
on  the  record,  after  opportvmity  for  a 
hearing,  of  a  failure  by  the  sponsor  to 
comply  with  a  requirement  imposed  by 
this  subpart;  and 

(3)  The  action  has  been  approved  by 
the  Secretary  under  this  subpart. 

Any  action  to  suspend  or  terminate  or 
to  refuse  to  continue  Federal  fimding 
shall  be  limited  to  the  sponsor  concern¬ 
ing  which  the  finding  has  been  made  and 
shall  be  limited  in  its  effect  to  the  par¬ 
ticular  project,  or  part  thereof,  in  which  ‘ 
noncompliance  has  been  found. 

(d)  Other  means  authorized  by  law. 
No  action  imder  paragraph  (a)  (2) -(4) 
of  this  section  to  achieve  compliance 
with  a  requirement  of  this  subpart  is 
taken  by  the  Department  until; 

(1)  The  Secretary  has  determined  that 
compliance  cannot  be  achieved  by  volun¬ 
tary  means; 

(2)  The  sponsor  has  been  notified  of 
its  failure  to  comply  and  of  the  action  to 
be  taken  to  effect  compliance;  and 

(3)  The  expiration  of  not  less  than 
10  days  from  the  mailing  of  the  notice 
to  the  sponsor  during  which  period  ef¬ 
forts  shall  be  made  to  persuade  the 
sponsor  to  comply  with  this  subpfirt  and 
to  take  any  corrective  action  that  is 
appropriate. 


§  152.169  Hearings. 

(a)  Opportunity  for  hearing.  If  an 
opportunity  for  a  hearing  is  required 
under  §  152.167(c)(2)  of  this  part,  rea¬ 
sonable  notice  is  given  to  the  sponsm* 
by  registered  or  certified  mail,  return 
receipt  requested.  Hie  notice  advises  the 
sponsor  of  the  action  proposed  to  be 
taken,  the  specific  provision  under  which 
the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law 
asserted  as  the  basis  for  this  action.  The 
notice  fixes  a  date  not  less  than  20  days 
after  the  date  of  the  notice  within  which 
the  sponsor  may  request  of  the  Secretary 
that  the  matter  be  scheduled  for  hear¬ 
ing  or  advises  the  sponsor  that  the 
matter  in  question  has  been  set  down 
for  hearing  at  a  stated  place  and  time. 
The  time  and  place  so  fixed  shall  be 
reasonable  and  shall  be  subject  to  change 
for  cause.  The  complainant,  if  any,  shall 
be  advised  of  the  time  and  place  of  the 
hearing.  A  sponsor  may  waive  a  hearing 
and  submit  written  information  and 
argument  for  the  record.  The  failure  of 
a  sponsor  to  request  a  hearing  under 
this  paragraph,  or  to  appear  at  a  hearing 
for  which  a  date  has  been  set,  is  con¬ 
sidered  a  waiver  of  the  right  to  a  hearing 
under  this  subpart  and  consent  to  the 
making  of  a  decision  on  the  basis  of  any 
information' that  is  available. 

(b)  Time  and  place  of  hearing.  Hear¬ 
ings  shall  be  held  at  the  offices  of  the 
Department  in  Washington,  D.C.  at  a 
time  fixed  by  the.  Secretary  unless  he 
determines  that  the  convenience  of  the 
sponsor  or  of  the  Department  requires 
that  another  place  be  selected.  Hearings 
are  held  before  the  Secretary,  or,  at  his 
discretion,  before  an  administrative  law 
judge  appointed  in  accordance  with  sec¬ 
tion  3105  of  Title  5,  United  States  Code, 
or  detailed  under  section  3344  of  Title  5, 
United  States  Code. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  sponsor  and  the 
Department  shall  have  the  right  to  be 
represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any  ad¬ 
ministrative  review  thereof  shall  be  con¬ 
ducted  in  conformity  with  sections  554 
through  557  of  Title  5,  United  States 
Code,  and  in  accordance  with  such  rules 
of  procedure  that  are  proper  (and  not 
inconsistent  with  this  section)  relating 
to  the  conduct  of  the  hearing,  giving  of 
notices  subsequent  to  those  provided  for 
in  paragraph  (a)  of  this  section,  taking 
of  testimony,  exhibits,  arguments  and 
briefs,  requests  for  findings,  and  other 
related  matters.  Both  the  Department 
and  the  sponsor  shall  be  entitled  to  intro¬ 
duce  all  relevant  evidence  on  the  issues 
as  stated  in  the  notice  for  hearing  or  as 
determined  by  the  person  conducting  the 
hearing  at  the  outset  of  or  during  the 
hearing. 

(2)  Technical  rules  of  evidence  do  not 
apply  to  hearings  conducted  under  this 
subpart,  but  rules  or  principles  designed 
to  sissure  production  of  the  most  credible 
evidence  available  and  to  subject  testi¬ 
mony  to  test  by  cross-examination  shall 
be  applied  if  considered  reasonably  nec¬ 
essary  by  the  person  conducting  the  hear- 
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Ing.  That  person  may  exclude  Irrelevant, 
immaterial,  or  unduly  repetitious  evi¬ 
dence.  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  the  parties,  and 
opportunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
that  the  substance  thereof  is  stipulated 
for  the  record.  All  decisions  shall  be  based 
upon  the  hearing  record  and  written 
findings  shall  be  made. 

§  152.171  Decisions  and  notices. 

(a)  Procedure  on  decisions  by  admin¬ 
istrative  law  judge.  If  the  hearing  is  held 
by  an  administrative  law  judge,  he  shall 
either  make  an  initial  decision,  if  so  au¬ 
thorized,  or  certify  the  entire  record,  in¬ 
cluding  his  recommended  findings  and 
proposed  decision,  to  the  Secretary  for  a 
final  decision.  A  copy  of  the  initial  deci¬ 
sion  or  certification  shall  be  mailed  to  the 
sponsor.  If  the  initial  decision  is  made  by 
an  administrative  law  judge,  the  sponsor 
may.  within  30  days  after  the  mailing  of 
the  notice  of  initial  decision,  file  with  the 
Secretary  his  exceptions  to  the  initial  de¬ 
cision,  with  his  reasons  therefor.  In  the 
absence  of  exceptions,  the  Secretary  may 
on  his  own  motion,  within  45  days  after 
the  initial  decision,  serve  on  the  sponsor 
a  notice  that  he  will  review  the  decision. 
Upon  the  filing  of  exceptions  or  of  notice 
of  review,  the  Secretary  reviews  the  ini¬ 
tial  decision  and  issues  his  own  decision 
thereon  including  the  reasons  therefor. 
In  the  absence  of  either  exceptions,  or  a 
notice  of  review,  the  initial  decision  shall, 
subject  to  paragraph  (e)  of  this  section, 
be  the  final  decision  of  the  Secretary. 

(b)  Decisions  on  record  or  review  by 
the  Secretary.  If  a  record  is  certified  to 
the  Secretary  for  decision  or  he  reviews 
the  decision  of  an  administrative  law 
judge  imder  paragraph  (a)  of  this  sec¬ 
tion,  or  if  the  Secretary  conducts  the 
hearings,  the  sponsor  shall  be  given 
reas(mable  opportunity  to  file  with  him 
briefs  or  other  written  statements  of  its 
contentions,  and  a  written  copy  of  the 
final  decisicm  of  the  Secretary  shall  be 
sent  to  the  sponsor  and  to  the  cmn- 
plalnant,  if  any. 


(c)  Decisions  on  record  if  a  hearing  is 
waived.  If  a  hearing  is  waived  under  this 
subpart,  a  decision  is  made  by  the  Secre¬ 
tary  on  the  record  and  a  written  copy 
of  that  decision  is  sent  to  the  sponsor 
and  to  the  complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
an  administrative  law  judge  or  the  Sec¬ 
retary  sets  forth  his  ruling  on  each  find¬ 
ing,  conclusion,  or  exception  presented, 
and  identifies  the  requirement  or  require¬ 
ments  of  this  subpart  with  which  it  is 
foimd  that  the  sponsor  has  failed  to 
comply. 

(e)  Approval  by  Secretary.  Any  final 
decision  by  an  official  of  the  Department, 
other  than  the  Secretary  personally, 
which  provides  for  the  suspension  or 
termination  of,  or  the  refusal  to  continue 
Federal  funding,  or  the  imposition  of  any 
other  sanction  available  under  this  sub¬ 
part,  is  prcHnptly  transmitted  to  the  Sec¬ 
retary  personally  who  may  approve  the 
decision,  may  vacate  it,  or  may  remit  or 
mitigate  any  sanction  imposed. 

(f)  Content  of  orders.  The  final  deci¬ 
sion  may  provide  for  suspension  or 
termination  of,  or  refusal  to  continue 
Federal  funding,  in  whole  or  in  part,  for 
the  project  involved,  and  may  contain 
any  terms,  conditions,  and  other  provi¬ 
sions  that  are  consistent  with  and  will 
effectuate  the  mirposes  of  this  subpart, 
including  provisions  designed  to  assme 
that  Federal  funding  will  not  thereafter 
be  extended  for  that  project  to  the  ^n- 
sor  in  noncompliance  with  this  subpart, 
unless  and  until  it  corrects  its  nonccun- 
pliance  and  satisfies  the  Secretary  that 
it  will  fully  comply  with  this  subpart. 

(g)  Post  termination  proceedings.  (1) 
A  sponsor  shall  be  restored  to  full  eligi¬ 
bility  to  receive  Federal  fimding  imder 
this  part  if  it  satisfies  the  terms  and 
conditions  of  the  order  issued  under 
paragraph  (f)  of  this  section  or  if  it 
brings  itself  into  compliance  with  this 
subpart  and  provides  reasonable  assur¬ 
ance  that  it  will  full  comply  with  this 
subpart. 

(2)  A  sponsor  adversely  affected  by  an 
order  issued  under  paragraph  (f)  of  this 
section  may  at  any  time  request  the  Sec¬ 
retary  to  restore  fully  its  eligibility  to 
receive  Federal  fimding  under  this  part. 


That  request  shall  be  supported  by  infor¬ 
mation  showing  that  the  sponsor  has  met 
the  requirements  of  paragraph  (g)(1) 
of  this  section.  If  the  Secretary  deter¬ 
mines  that  those  requirements  have  been 
satisfied,  he  restores  that  eligibility. 

(3)  If  the  Secretary  denies  the  request, 
the  sponsor  may  submit  a  request  for  a 
hearing  in  writing  specifying  why  it 
believes  that  official  to  have  been  in 
error.  It  shall  then  be  given  an  expedi¬ 
tious  hearing,  with  a  decision  on  l^e 
record  in  accordance  with  rules  or  pro¬ 
cedures  Issued  by  the  Secretary.  The 
sponsor  is  restored  to  eligibility  if  it 
proves  at  the  hearing  that  it  satisfied  the 
requirements  of  paragraph  (g)  (1)  of  this 
section. 

While  proceedings  imder  this  para¬ 
graph  are  pending,  the  sanctions  imposed 
by  the  order  issued  under  paragraph  (f) 
of  this  section  shall  remain  in  effect. 

§  152.173  Judicial  review. 

In  the  case  of  action  (not  otherwise 
subject  to  judicial  review)  terminating, 
or  refusing  to  continue  funding,  upon  a 
finding  by  the  Secretary  of  failure  to 
comply  with  any  requirement  of  this 
subpart,  any  sponsor  aggrieved  may  ob¬ 
tain  judicial  review  in  accordance  with 
Title  5  U.S.C.  section  701-706. 

§  152.175  Effect  of  subpart. 

Nothing  contained  in  this  subpart  is 
intended  to  diminish  or  supersede  the 
obligations  imposed  by  Title  VI  of  the 
CivU  Rights  Act  of  1964  (42  U.S.C. 
2000d),  Tltie  Vn  of  the  Civil  Rights 
Act  of  1964,  as  amended  (42  n.S.C 
2000e).  or  Executive  Order  11246  (42 
U.S.C.  2000e  (note)). 

Not*. — ^The  Federal  Aviation  Administra¬ 
tion  has  determined  that  this  document  does 
not  contain  a  major  proposal  requiring  prep¬ 
aration  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821  and  O&CB  Cir¬ 
cular  A-107. 

Issued  in  Washington,  D.C.,  on  Jan¬ 
uary  10, 1977. 

Joseph  A.  Poster, 
Assistant  Administrator. 

Office  of  Airports  Programs. 
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